UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

Ghalib J. Alngjar

In Re )
) JUDGE RICHARD L. SPEER
Ghalib Alnajjar )
) Case No. 01-3102
Debtor(s) )
) (Related Case: 01-30270)
Chase Manhattan Bank )
)
Plaintiff(s) )
)
V. )
)
)
)
)

Defendant(s)

MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trial on the Plaintiff’s Complaint to Determine
Dischargeability. At the Trial held on this matter, the Parties were afforded the opportunity to
present evidence and make any arguments that they wished the Court to consider in reaching its
decision. ThisCourt has now had the opportunity to review the arguments of Counsel, the exhibits,
aswell asthe entire record of the case. Based upon that review, and for the following reasons, the

Court finds that the debts at issue herein are dischargeable.

FACTS

The Plaintiff, Chase Manhattan Bank (hereinafter referred to as the “Plaintiff”), isin the

business of issuing and financing credit card transactions. As apart of this business, the Plaintiff

inor around April of the year 2000 purchased, as part of abulk transaction, a credit card account in
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the name of the Defendant/Debtor, Ghalib Alngjjar (hereinafter referred to as the “Debtor”). The

facts presented in this case show that the Debtor was in no way involved in this transaction.

At the time the Debtor’ s credit card account was purchased, it appears that the Debtor was
current on his obligation to the Plaintiff. In this respect, a billing statement provided to the Court
from June of the year 2000 revealed that the Debtor, after having made two payments totaling over
Six Hundred dollars ($600.00), had a zero balance on his credit card account with the Plaintiff. In
the succeeding months, however, the evidence presented in this case shows that the Debtor began
to incur rather significant charges on his account with the Plaintiff. In particular, the billing
statements provided to the Court for those months immediately following June of the year 2000
reveal that up until the time the Debtor made his last credit transaction on October 13, 2000, the
Debtor becameindebted tothe Plaintiff for almost Twelve Thousand dollars($12,000.00). Thebasis

for this indebtedness can be broken down into four different components.

First, in June and July of the year 2000 the Debtor incurred Two Thousand Six Hundred
Thirty-six and 42/100 dollars ($2,636.42) in credit card chargeswhen hewent on atrip to the country
of Jordan. The Debtor explained that the purpose for this trip was to visit family. Second, on
October 9, 2000, the Debtor made a balance transfer of Three Thousand Two Hundred Twelve
dollars ($3,212.00) from a credit card account he maintained with another company to his account
with the Plaintiff. According to the evidence presented in this case, this transaction was initially
solicited by the Plaintiff who, through the promise of alower interest rate, encouraged this balance
transfer. Thethird type of debt involved in this case concerns certain minor purchasestogether with
afew miscellaneous finance charges which were incurred by the Debtor; these debtsin all totaled
Eight Hundred Fifty-seven and 81/100 dollars ($857.81).
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The fourth and final component of the Debtor’ s credit card debt, and the one which lies at
the heart of the matter, involves the following cash advances which were taken by the Debtor at

various casinos in Detroit, Michigan:

8-20-2000 $ 530.99
8-20-2000 $1,051.99
8-28-2000 $1,051.99
9-3-2000 $ 530.99
9-24-2000 $ 317.99
9-24-2000 $ 525.99
9-30-2000 $ 530.99
10-13-2000 $ 530.99
Tota m

With respect to these transactions, the Debtor admits that all the money he received on credit from
the Plaintiff waslost in playing games of chance. It was also brought to the Court’ s attention that,
in additionto losing hisown money, the Debtor had also lost, at the Detroit Casinos, money obtained

from other credit card companies.

In explaining his gambling losses, the Debtor related to the Court that he continued to bet
money in the hope that he could win back hisinitial losses. Further, according to the Debtor, this
desire to win his initial money back caused him to lose control over his behavior. The Debtor,
however, stated that notwithstanding his gambling losses, he still had every intention of paying the
Plaintiff back for the money that he had obtained on credit. In support of this position, the Debtor
asserted that his bankruptcy filing was caused not by his mounting gambling losses, but instead by
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thelossof hisjob. The specific circumstances surrounding thisassertion were presented to the Court

as these:

In July of the year 2000, the Debtor obtained ajob as atruck driver with acompany known
as Sylvester Material Companies; in this capacity, the Debtor worked between 40 and 50 hours per
week at an hourly salary of Fourteen dollars ($14.00) per hour. Thisjob, according to the Debtor,
provided him with a sufficient amount of disposable income to service his credit card obligations.
(It was also set forth that at this time, the Debtor’s monthly rent stood at just $375.00 per month.)
The Debtor, however, explained that hisjob with Sylvester Material Companies was conducted on
anotice basis; that is, he wasinformed on a periodic basis of if and when to report to work. Inthis
regard, the Debtor testified that on October 6, 2000, he wastold not to report to work the following
week. Although the Debtor contendsthat it was not known to him at the time, thislayoff turned out
to be permanent in nature. Asaresult, the Debtor stated that he was forced to obtain another job at

aconsiderable cut in pay.

The Plaintiff, however, while not disputing the Debtor’ sloss of ajob, argues that sufficient
badges of fraudulent behavior exist in this case for this Court to make a finding that the Debtor’s
credit card obligations should be found to be nondischargeable debts under the fraud exception to
discharge contained in 8 523(a)(2)(A). The Plaintiff’s position relies primarily on the premise that,
without the ability to service his credit transactions, the Debtor ran up a considerable amount of
gambling debt in the period immediately preceding the filing of his bankruptcy petition, an event
which occurred on January 22, 2001. (PreTrial Brief of Plaintiff, at pg. 4). As support for this
position, the Plaintiff called this Court’ s attention to the lack of regular remunerations made by the
Debtor once he began to incur his gambling debt. In this respect, it is not disputed that over the
courseof afive-month period of time—from July to November of 2000 —the Debtor made only three
minor payments on his credit card debt: One Hundred Thirty-six and 42/100 dollars ($136.42) on
August 15, 2000; Sixty-two dollars ($62.00) on September 19, 2000; and Twenty dollars ($20.00)
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on November 10, 2000. Furthermore, the Plaintiff asserts that its reliance on the Debtor’s
representations of repayment were justifiable given that the Debtor “incurred the credit
advancementsin such ashort period of time, the Plaintiff could not verify the ability of the [ Debtor]
to repay the indebtedness.” (PreTrial Brief of Plaintiff, at pg. 4).

LAW

11 U.S.C. § 523. Exceptionsto Dischar ge.

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this
title does not discharge an individual debtor from any debt—

(2) for money, property, services, or an extension, renewal, or
refinancing of credit, to the extent obtained by—

(A) false pretenses, afalse representation, or actual fraud, other

than a statement respecting the debtor’ s or an insider’ sfinancial
condition[.]

DISCUSSION

The Plaintiff in this case seeks a determination that the claim it holds against the Debtor is
a nondischargeable obligation pursuant to 8§ 523(a)(2)(A) of the Bankruptcy Code. As such a
determination concernsthedischargeability of aparticular debt, thismatter isacore proceeding over

which this Court has been conferred with thejurisdictional authority to enter final orders. 28 U.S.C.
8§ 157(b)(2)(1).

Section 523(a)(2)(A) excepts from discharge those debts which were incurred by fraudulent
means. It is well-established that a creditor who seeks to invoke this section must establish the
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existence of the following elements: (1) the debtor made fal se representations; (2) the debtor knew
such representations to be false at the time they were made; (3) the representations were made with
theintent to deceivethe creditor; (4) the creditor relied on the representations; and (5) the creditor’s
loss was the proximate result of the misrepresentation having been made. Bernard Lumber Co. v.
Patrick (In re Patrick), 265 B.R. 913, 916 (Bankr. N.D.Ohio 2001). Asistypical in many cases
brought under 8 523(a)(2)(A), thefocusin the present caseis on the third and fourth elements of the
above test: intent to defraud and reliance. For purposes of this Opinion, the Court will begin its
analysis with whether the Debtor acted with the requisite intent to defraud the Plaintiff. Before
conducting this analysis, however, the Court begins by noting that the burden to prove this
requirement, as with all of the other elements under 8 523(a)(2)(A), is placed upon the creditor as
the party contesting the dischargeability of the debt. Sarr v. Reynolds (In re Reynolds), 193 B.R.
195, 200 (D.N.J.1996). Theevidentiary standard thereforeisapreponderance of the evidence. Sill
v. Patten (In re Patten), 225 B.R. 211, 215 (Bankr. D.Or. 1998).

Central tothe concept of fraud under 8§ 523(a)(2)(A) isthat the notion that the misfeasor must
have acted with the intent to harm or deceive the injured party. This requirement, however, has
created some difficulty in a situation, such as this, where a credit card is utilized. This difficulty
arises because unlike typical credit transactions which are between two parties, credit card
transactions normally involve three parties: (1) the debtor/card holder; (2) the creditor/card issuer;
and (3) themerchant who honorsthe credit card. Theexistenceof thisarrangement, however, makes
it difficult for the creditor to establish that the debtor made an intentional misrepresentation as
normally the creditor has had no direct contact with the debtor. Citibank (South Dakota), N.A. v.
Eashai (In re Eashai), 87 F.3d 1082, 1087 (9" Cir. 1996). To overcome thisdifficulty, courts have
applied various legal theories to credit card transactions under § 523(a)(2)(A).

Of the legal theories applied to credit card transactions, this Court originally adopted the
theory known as the “implied representation” test. Mid-American National Bank & Trust Co. v.
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Higgs (In re Higgs), 39 B.R. 181, 184 (Bankr. N.D.Ohio 1984); First Deposit Nat’'| Bank v.
Gonzales (In re Gonzales), 213 B.R. 990, 993 (Bankr. N.D. Ohio 1996); Fifth-Third Bank of
Northwest Ohio, N.A. v. Spitler (In re Spitler), 229 B.R. 1, 4 (Bankr. N.D.Ohio 1998); Chase
Manhattan Bank v. Robinson (In re Robinson), 238 B.R. 681, 685 (Bankr. N.D.Ohio 1999); Pennell
v. AT& T Universal Bank (Inre Pennell), 238 B.R. 737, 741 (Bankr. N.D.Ohio 1999). Thistheory,
which has been very widely adopted, holdsthat acredit card holder impliedly represents, upon using
acredit card, that he has both the ability and theintention of paying for the goodsand/or servicesthat
are obtained on credit. Sears Roebuck & Co. v. Faulk (In re Faulk), 69 B.R. 743, 752 (Bankr.
N.D.Ind. 1986); Maas Bros., Inc. v. Ratajczak, 5 B.R. 583, 586 (Bankr. M.D.Fla. 1980). The
application of thistheory, however, has been subsequently overruled by the Sixth Circuit’ sdecision
in Rembert v. AT & T Universal Card Servs,, Inc. (In re Rembert), 141 F.3d 277 (6" Cir. 1998).

The Inre Rembert case, like the circumstances which exist in the instant case, involved the
dischargeability of gambling debts which were incurred on a credit card. In finding the Debtor’s
credit card debts dischargeable, the Sixth Circuit stated as follows:

We believe that the representation made by the cardholder in a credit card
transaction is not that he has an ability to repay the debt; it is that he has an
intention to repay. To measure adebtor’ sintention to repay by her ability to do
so, without more, would be contrary to one of the main reasons consumers use
credit cards: because they often lack the ability to pay in full at the time they
desire credit. Further, the language of § 523(a)(2)(A) expressly prohibitsusing
astatement respecting the debtor’ sor an insider’ sfinancial condition asabasis
for fraud.

* % * % %

Thus, we hold that the proper inquiry to determine a debtor’ s fraudulent intent
is whether the debtor subjectively intended to repay the debt.

Id. at 281 (internal quotationsand citations omitted). Asthe above holding clearly shows, the Sixth
Circuit’ sapplication of 8 523(a)(2)(A) to credit card debts completely discounts—in contravention
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tothe“implied representation” theory —the debtor’ spresent ability to pay, and instead focuses solely
on the debtor’ s subjective intent at the time the debt in question wasincurred. Indoing so, the Sixth
Circuit has ostensibly adopted what has become to be known asthe “ common law” test.* Thistest,
which is purely subjective in nature, holds that dischargeability questions are not to be decided by
afactor-orientedinquiry, but areinstead to be decided by the court simply lookingto all thefactsand
circumstances asthey exist inthis case. American Express Travel Related Services Company, Inc.
v. McKinnon (In re McKinnon), 192 B.R. 768, 775-76 (Bankr.N.D.Ala.1996); See also Maya
Hoffman, A Game of High Sakes Roulette: Credit Card Companies Cash in on Gamblers Bad
Luck, 32 J. Marshall L. Rev. 1197 (1999).

An inherent weakness, however, in the “common law” approach isthat it is very difficult,
on asubjective basis, to prove that adebtor acted with the actual intent to defraud the creditor. This
problem is compounded even further when gambling debts are involved as gamblers play to win.
Infact, as pointed out in L.A. Capitol Fed. Credit Unionv. Melancon (In re Melancon): “the more
compulsiveor addicted thegambler is, the morefervent her hope of winning, and thereforethe more
solid her intent to repay; but the more addicted she is, the less chance (way below zero) that she
would use[her] winningsto repay.” 223 B.R. 300, 338 (Bankr. M.D.La. 1998). In addressing these

issues and concerns, the Sixth Circuit in In re Rembert explained:

1

Theother testsapplied to credit card debtsunder § 523(a)(2)(A) arethe* assumption of therisk”
theory and the“totality of thecircumstances’ theory. Under the* assumption of therisk” theory,
acredit card user will only befound to haveintentionally made afal serepresentation when three
conditions are met: (1) the credit card has been revoked; (2) revocation of the card has been
communicated to the card holder; and (3) the card holder continuesto usethe card. First Nat’|
Bank v. Roddenberry, 701 F.2d 927, 932-33 (11" Cir. 1983). This approach, which very often
resultsin the dischargeability of credit card debts, has not been widely adopted. The “totality
of the circumstances’ theory holds that a debtor’ sintent to repay a debt must be inferred from
the totality of the circumstances. Under this test, courts use a list of objective factors (i.e,,
badges of fraud) to determineif adebtor acted in afraudulent manner. Chevy Chase Bank FB
v. Kukuk (In re Kukuk), 225 B.R. 778, 786 (10" Cir. B.A.P. 1998).
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We are not unsympathetic to Appellants' claim that a subjective analysis of a
debtor’s fraudulent intent is extremely difficult to establish. Clearly, debtors
have an incentive to make self-serving statementsand will rarely admit an intent
not to repay. In particular, compulsive gamblers often will have a subjective
(albeit often baseless) intent to repay their gambling debts with their expected
winnings, whichisfueled by thevery nature of their addictions. Thus, adebtor’s
intention — or lack thereof — must be ascertained by the totality of the
circumstances. Some courts have adopted anonexclusive list of twelve factors
to consider when determining whether a debtor intended to repay the debt.
Although we believe that factor-counting is inappropriate when applying a
subjective standard, the enumerated factors could hel p to determinethedebtor’ s
state of mind when she represented her intention to repay. What courts need to
do is determine whether al the evidence leads to the conclusion that it is more
probable than not that the debtor had the requisite fraudulent intent. This
determination will require areview of the circumstances of the case at hand, but
not a comparison with circumstances (a/k/al factors) of other cases.

141 F.3d at 282 (internal quotations and citations omitted).

Applying now the above standard to the case at hand, aninitial review of thefactsof thiscase
reveals that the Debtor engaged in a course of conduct that is very indicative of adebtor who never
had the intention of repaying their debts. In particular, it is very problematic to the Court that the
Debtor obtained large cash advances over a short period of time so as to fund a gambling habit.
Further compounding this problem is the Debtor’ s lack of meaningful payments to the Plaintiff at
the time the Debtor’ s gambling debts were being incurred. Notwithstanding, debts incurred from
gambling do not create a nondischargeable obligation per se. Rembert v. AT & T Universal Card
Servs., Inc. (In re Rembert), 219 B.R. 763, 767 (Bankr. E.D.Mich 1996) (the fact that a persons
hopesto repay their debts through gambling winningsis not per se unreasonable). Thus, the above
considerations must be set against other factsin this casewhich would explain the Debtor’ sbehavior

in nonfraudulent terms.
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Of utmost importancein thisregard isthe Debtor’ stermination of hiscredit card use shortly
after hewaslet go from hisemployment with Sylvester Material Companies. Infact, theonly charge
made by the Debtor after he became unemployed occurred just seven days after the Debtor waslaid-
off. Moreover, the Debtor’ s one-time use of his credit card while unemployed can be explained by
the fact that the Debtor did not immediately know that his lay-off would be permanent in nature.
Thisuse (or lack thereof) by the Debtor of hiscredit card, inthis Court’ sjudgment, exhibitsadegree
of responsibility, and thus lends credibility to the Debtor’s assertion that he did not act in a

fraudulent manner toward the Plaintiff.

Additional facts present in this case also point to the Debtor’ s lack of fraudulent intent. In
particular, the Court notes that the cash advances the Debtor took for his gambling endeavors
amounted to well lessthan 50% of histotal credit card debt with the Plaintiff. Alongthissameline,
none of the Debtor’ s other credit card debts seem out of the ordinary. For example, it would seem
perfectly reasonabl ethat aperson, with azero balanceontheir credit card, would make some charges
ontheir credit card while on atrip overseas. Inaddition, it also seemsvery reasonablethat a person,
after being solicited to do so, would transfer credit card chargesto acard with alower interest rate.
Finally, the Court also observes that the Debtor did not actually file for bankruptcy relief until
January 22, 2001, which was approximately three months after the Debtor incurred his last charge
on his credit card with the Plaintiff.

After weighing the above considerations, the Court findsit credible that the actual catalyst
inthefiling of the Debtor’ s bankruptcy petition was not his gambling debts, but wasinstead theloss
of hisjob. Asaresult, the Court, in weighing the evidence in this case following the standard set
forth by the Sixth Circuit in In re Rembert, finds it more probabl e than not that the Debtor intended
to repay his credit card debts to the Plaintiff at the time these debts were incurred. (Although not
actually ruling on the matter, the Court notes that a different outcome may have been reached had

the Court applied the“implied representation” theory to the circumstances of thiscase.) Asaresullt,
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this Court holds that the Plaintiff has failed to sustain its burden under 8§ 523(a)(2)(A). Having
reached this determination, the Court at thistime declinesto addresswhether the Plaintiff’ sreliance
on the Debtor’ s representations were justifiable as is required under the fourth element of the test
set forth in § 523(a)(2)(A).

In reaching the conclusions found herein, the Court has considered all of the evidence,
exhibits and arguments of counsel, regardless of whether or not they are specificaly referred to in
this Opinion.

Accordingly, itis

ORDERED that the credit card obligations of the Defendant/Debtor, Ghalib Alngjjar, to the

Plaintiff, ChaseManhattan Bank, be, and are hereby, determinedtobe DISCHARGEABLEDEBTS.

Dated:

Richard L. Speer
United States
Bankruptcy Judge
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